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A STEP THAT ENHANCES COOPERATIVE FEDERALISM
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

On January 17, 2017, the Lieutenant Governor of Delhi wrote to the Speaker of the Legislative
Assembly of Delhi stating that the President of India had considered the Delhi Netaji Subhas
University of Technology Bill, 2015 and directed that it be returned to the Legislative Assembly
of Delhi.

One of the reasons stated for the return was the inconsistent definition of the term
“Government.” In June 2015, when the Legislative Assembly of Delhi had passed the Delhi
Netaji Subhas University of Technology Bill and sent it for the President’s assent, it had defined
the term “Government” as the “Government of the National Capital Territory of Delhi.”

 

After the Bill was returned, the Delhi Assembly sent a modified version of the Bill for the
President’s assent where the definition of “government” was described as: “Lieutenant Governor
of NCT Delhi appointed by the President.”

 

Last week, both Houses of Parliament voted overwhelmingly in favour of the amendments to the
Government of the National Capital Territory (NCT) of Delhi Act.

The aim of the amendments were to clear such ambiguities in the roles of various stakeholders
and provide a constructive rule-based framework for stakeholders within the Government of
Delhi to work in tandem with the Union Government. One of the changes made was to bring
consistency in the definition of the term “Government”. In this instance, the government was only
formalising the definition of a term that the Delhi Assembly itself had already accepted. This rule-
based framework is especially important given that Delhi is also India’s national capital and the
symbolism that comes with being the seat of the sovereign power.

The National Democratic Alliance Government, under the leadership of the Prime Minister, has
completely transformed Centre-State relationships. At the core of this transformation is the
outlook that States — and by extension the Chief Ministers of the States — are partners in the
national agenda, and hence must have platforms and frameworks available to work together.

In earlier governments we saw State Chief Ministers queuing up in front of unelected officials in
the erstwhile Planning Commission supplicating for grants. The creation of NITI Aayog, the
establishment of the Goods and Services Tax Council, the restructuring of central schemes and
accepting the Fifteenth Finance Commission’s recommendations for greater devolution are clear
examples of the Union Government viewing States as equal partners.

This partnership requires an environment of trust and mutual co-operation. A necessary
condition for such an environment is the distinct delineation of roles and responsibilities, the
removal of ambiguities, and the definition of a clear chain of command among stakeholders. In
this regard, it was important to define, without doubt, who represents the Government in the
unique case of Delhi.

On December 20, 1991, Home Minister S.B. Chavan tabled the Constitution Amendment Bill in
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the Lok Sabha to add Articles 239AA and 239AB into the Constitution that paved the way for the
creation of a Legislative Assembly and a Council of Ministers for the National Capital Territory
(NCT) of Delhi. This amendment passed in 1991 empowers Parliament to enact laws
supplementing constitutional provisions. Similarly, the Government of NCT Delhi also has the
power to enact laws regarding matters specified under the State list and Concurrent list, to the
extent these are applicable to a Union Territory.

It becomes important to ensure there is complete synchronisation between the Union
Government and the Government of NCT Delhi and that there is no encroachment in legislative
matters. In the case of the Government of NCT Delhi, it has no legislative competence in
matters pertaining to the police, public order, and land. The risk of incremental encroachments
on these subjects in the legislative proposals under consideration of the Delhi Legislative
Assembly can have severe ramifications for Delhi.

Thus, for the Opposition to portray a government exercising its constitutional responsibilities as
an undemocratic act shows a wilful lack of understanding.

The national capital hosts the country’s legislature, the seat of the Union Government, the
judiciary, diplomatic missions, and other institutions of national importance. It deserves smooth
functioning and cannot be subject to misadventures arising from the ambiguities in the roles and
responsibilities of its stakeholders.

While some in the Opposition have accused the government of undermining the federal
structure of the country, others have painted an even darker picture proclaiming the death of
democracy itself. Nothing can be farther from the truth. Making Delhi Assembly rules consistent
with the rules of the Lok Sabha or ensuring that the opinion of the Lieutenant Governor is taken
can only ensure clarity and foster an environment of co-operation. In no manner do these
amendments dilute or affect the powers of the Delhi Legislative Assembly. Various court
judgments have also observed the ambiguities and lack of clarity. The people of Delhi deserve a
functioning government, and the amendments made aid in creating such an environment.

G. Kishan Reddy is Minister of State for Home Affairs and represents the Secunderabad
Parliamentary constituency in the Lok Sabha
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STILL NO RECOGNITION OF THE THIRD TIER
Relevant for: Indian Polity | Topic: Devolution of Powers & Finances up to Local Levels and Challenges therein -

Panchayats & Municipalities

This article is a brief critique of the recommendations of the Fifteenth Finance Commission with
regard to local governments. The primary task of the Union Finance Commission is to rectify the
vertical and horizontal imbalances in resources and expenditure responsibilities between Union
and States, which after the 73rd and 74th Constitutional Amendments includes the third tier of
local governments. This Commission is the fifth after the incorporation of Part IX and Part IX-A
to the Constitution which mandate the Union Finance Commission to supplement the resources
of panchayats and municipalities on the basis of the recommendations of the State Finance
Commission (another institution created by the Amendments). Now, nearly 2.5 lakh local
governments and over 3.4 million elected representatives form the real democratic base of the
Indian federal polity. Unlike the previous Commissions, the Fifteenth Finance Commission was
in the background of the COVID-19 pandemic which reinforced the significance of local
governments, gram sabha and other participatory institutions in containing the crisis and
delivering social protection in India.

While there are some critical lacunae in its recommendations regarding local governments, the
Fifteenth Finance Commission has several positive aspects to be said in its favour. For one, the
vertical devolution recommended to local governments is raised remarkably high. From a
measly share of 0.78% of the divisible pool with an absolute sum of 10,000 crore by the
Eleventh Commission, the Fifteenth Finance Commission raised it to 4.23% with a reasonably
estimated amount of 4,36,361 crore. Compared with the Fourteenth Finance Commission there
is a 52% increase in the vertical share. Even if we deduct the grant of 70,051 crore earmarked
for improving primary health centres, the share is still an all-time high of 4.19%.

Continuity and change should be the overarching salience of a transfer system, which is
designed to build a viable third tier to Indian democracy. All the Commissions since the Eleventh
Commission have tied specific items of expenditure to local grants and the Fifteenth Finance
Commission has raised this share to 60% and linked them to drinking water, rainwater
harvesting, sanitation and other national priorities in the spirit of cooperative federalism.

However, it reduced the performance-based grant to just 8,000 crore — and that too for building
new cities, leaving out the Panchayati Raj Institutions (PRIs) altogether. The performance-linked
grants thoughtfully introduced by the Thirteenth Finance Commission earmarked 35% of local
grants specifying six conditions for panchayats and nine for urban local governments and
covered a wide range of reforms: from the establishment of an independent ombudsman to
notifying standards for service sectors such as drinking water and solid waste management.

The Fourteenth Finance Commission, however, cut the performance grant share to 10% for
gram panchayats and 20% to municipalities with the conditionality that all local governments will
have to show improvements in own source revenue. Municipalities are additionally required to
publish service level benchmarks for basic services. The transformative potential in designing
performance-linked conditionalities for improving the quality of decentralised governance in the
context of indifferent states is missed.

An important recommendation of the the Fifteenth Finance Commission is the entry-level
criterion to avail the union local grant (except health grant) by local governments (strictly
speaking, it is performance-linked). For panchayats, the condition is online submission of annual
accounts for the previous year and audited accounts for the year before. For urban local
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governments, two more conditions are specified: after 2021-22, fixation of minimum floor for
property tax rates by the relevant State followed by consistent improvement in the collection of
property taxes in tandem with the State’s own Gross State Domestic Product. It is not clear why
gram panchayats (especially the affluent and semi-urban categories) are left out from this.
Although Finance Commissions, from the Eleventh to the Fourteenth, have recommended
measures to standardise the accounting system and update the auditing of accounts, the
progress made has been halting. Therefore, the entry-level criteria of the Fifteenth Finance
Commission are timely. The moot question is, will this bring about substantive changes? The
Eleventh Finance Commission published the fiscal data of all tiers of panchayats and
municipalities in its report. But the data proved defective. The Twelfth Finance Commission did
not publish any local fiscal data. The Thirteenth Finance Commission published data online and
some researchers did use them. Unlike the previous Commissions, the Fourteenth Finance
Commission conducted a sample survey covering 15% gram panchayats, 30% block
panchayats and all district panchayats besides 30% municipalities, presumably to ensure quality
in canvassing data. The results too were not published. Interestingly, neither the Fifteenth
Finance Commission nor the earlier counterparts took pains to examine how and where the
financial reporting system has failed. Without reliable data can you ensure good governance?

The Fifteenth Finance Commission, which generally takes care to go into details (see
recommendations on health care, air pollution etc.) and is well aware of India’s regional
heterogeneity, failed to carry policy choices forward systematically. Articles 243G, 243W and
243ZD read along with the functional decentralisation of basic services like drinking water, public
health care, etc., mandated in the Eleventh and Twelfth schedules demand better public
services and delivery of ‘economic development and social justice’ at the local level. While the
grants to the primary health centres must be acknowledged as a great gesture, a good
opportunity to ensure comparable minimum public services to every citizen irrespective of her
choice of residential location has not been taken forward in an integrated manner.

It may be relevant to recall that the Alma-Ata declaration of the World Health Organization
(1978) which outlined an integrated, local government-centric approach with simultaneous focus
on access to water, sanitation, shelter and the like. The Fifteenth Finance Commission claims
that it seeks to achieve the “desirable objective of evenly balancing the union and the states”. It
is not clear why there is no recognition of the third tier in this balancing act. Although the
Fifteenth Finance Commission outlines nine guiding principles as the basis of its
recommendation to local governments, there is no integrated approach (in contrast to the
recommendations of the Thirteenth Finance Commission). It is forgotten that public finance is an
integrated whole. That the tasks of the Union Finance Commission were broadened as part of
the decentralisation reforms (280(3) (bb) and (c)) is a firm recognition of the organic link of public
finance with the development process at all tiers of government. Although the Fifteenth Finance
Commission stresses the need to implement the equalisation principle, it is virtually silent when
it comes to the local governments.

It is equally important to note that in the criteria used by the Fifteenth Finance Commission for
determining the distribution of grant to States for local governments, it employed population
(2011 Census) with 90% and area 10% weightage the same criteria followed by the Fourteenth
Finance Commission. While this ensures continuity, equity and efficiency criteria are sidelined.
Equity is the foundational rationale of a federation. Abandoning tax effort criterion incentivises
dependency, inefficiency and non-accountability.

In sum, if decentralisation is meant to empower local people, the primary task is to fiscally
empower local governments to deliver territorial equity. We are far from this goal.

M.A. Oommen is Honorary Fellow, Centre for Development Studies and Honorary Professor,



Page 6

cr
ac

kIA
S.co

m

Gulati Institute of Finance and Taxation, Thiruvananthapuram
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STATES GET RS. 45,000 CR. AS ADDITIONAL
DEVOLUTION

Relevant for: Indian Polity | Topic: Finance Commission

The Finance Ministry on Thursday said it had released Rs. 45,000 crore to the States as
additional devolution in FY21 following revenue buoyancy in the March quarter.

As per the Revised Estimates for FY21, Rs. 5,49,959 crore, being 41% of the shareable pool of
taxes and duties, were estimated to be released. However, the Finance Ministry has devolved
Rs. 5,94,996 crore, based on initial estimates of the shareable pool that would be collected in
FY21, the Ministry said in a statement. The 15th Finance Commission has recommended that
States be given 41% of the divisible tax pool of the Centre during FY21.

The Ministry said the additional amount of Rs. 45,000 crore was released in two instalments of
Rs. 14,500 crore and Rs. 30,500 crore.

The Rs. 14,500 crore was released along with the 14th regular instalment of devolution on
March 26; the second instalment was released on March 31. “The Ministry... has released the
amounts to share the revenue buoyancy seen in Q4 FY21 and in the true spirit of fiscal
federalism,” it added.
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AN ACT OF COLOURABLE LEGISLATION
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

In his article, The needless resurrection of a buried issue (The Hindu, March 29, 2021),
Dushyant Dave, senior advocate of eminence, has articulated why he opposes the challenges
on constitutional grounds to the Places of Worship Act, 1991, now before the Supreme Court.

We have by way of a public interest litigation (PIL) in the Supreme Court (WP(C) 619 of 2020,
which was filed earlier but notice was issued later vide order of the Supreme Court dated March
26, 2021), challenged Sections 3 and 4 of the Places of Worship Act, 1991 being
unconstitutional, void ab initio, and against the Basic Structure of the Constitution of India.

Mr. Dave has relied mainly on the Supreme Court’s observation in the Ram Janmabhoomi Case
of November 9, 2019 (M. Siddiq vs. Mahant Suresh Das) with respect to the Places of Worship
Act, 1991. However, there was no application of the provisions of the Places of Worship Act,
1991 to the case (Shri Ram Janmabhoomi dispute).

Section 5 of the Places of Worship Act, 1991 clearly states that nothing in the Act shall apply to
any suit, appeal or other proceedings relating to the said place or place of worship, i.e. the Ram-
Janmabhoomi-Babri Masjid situated in Ayodhya, in the State of Uttar Pradesh. Thereby, the
2019 judgment of the Supreme Court’s (Shri Ram Janmabhoomi dispute (2020 1 SCC 1))
observation(s) with respect to the Places of Worship Act, 1991 lacks any precedential value.

The pith and substance of the Act of 1991 is that it is ultra vires the fundamental rights enshrined
in the Constitution since it bars the jurisdiction of the Supreme Court and furthermore nullifies
the Fundamental Right(s) guaranteed by the Constitution of India as elucidated in Article 32 of
“enforcement of fundamental rights” which cannot be suspended except as otherwise stated in
the Constitution.

This importance of Article 32 can be understood by the words of the Chairman of the
Constitution Drafting Committee, B.R. Ambedkar who asserted, inter alia, that Article 32 is the
very soul of the Constitution and the most important Article in the Constitution.

Under Article 32 of the Constitution of India, the Supreme Court has the power to issue writs
appropriate for enforcement of all the Fundamental rights conferred by Part III of the
Constitution.

The top court, on various instances, ruled that in view of the constitutional scheme and the
jurisdiction conferred on the Supreme Court under Article 32 and on the High Courts under
Article 226 of the Constitution that “the power of judicial review being an integral part of the basic
structure of the Constitution, no Act of Parliament can exclude or curtail the powers of the
Constitutional Courts with regard to the enforcement of fundamental rights”.

The Act of 1991, is appropriately called an Act of colourable legislation. As the Courts have held,
“you cannot do indirectly which you are prohibited from doing directly”.

The Preamble in the Constitution gives prominent importance to liberty of belief, faith and
worship to all citizens, and the same is sought to be weakened and effectively nullified or
severely damaged by the enactment of the Act of 1991 in its current format.

https://www.thehindu.com/opinion/op-ed/the-needless-resurrection-of-a-buried-issue/article34184959.ece
https://www.thehindu.com/news/national/what-does-the-places-of-worship-act-protect/article29993190.ece
https://www.thehindu.com/news/resources/full-text-of-ayodhya-verdict/article29929786.ece
https://www.thehindu.com/news/resources/full-text-of-ayodhya-verdict/article29929786.ece
https://www.thehindu.com/news/national/ayodhya-land-exempted-in-places-of-worship-special-provisions-act-supreme-court/article29956051.ece
https://www.thehindu.com/news/national/ayodhya-land-exempted-in-places-of-worship-special-provisions-act-supreme-court/article29956051.ece
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The concepts of faith, belief and worship are the foundations of Articles 25 and 26 of the
Constitution of India. Therefore, prohibiting citizens from approaching appropriate courts with
respect to suit or any other proceedings to handover the land of any temple of certain essential
significance (such as being the birthplace of Lord Rama in Ayodhya and Lord Krishna in
Mathura or Lord Shiva sending his fiery Jyotirlinga in the Gyanvapi premises of Varanasi), is
arbitrary, unreasonable and mala fide in the context of the fundamental rights to pray and
perform religious practice as guaranteed by Articles 25 and 26 of the Constitution of India. The
intent of the Act of 1991 under Section 5, i.e. exception extended to the “Ram-Janmbhoomi
matter” identifies the need and importance of resolution of such a controversy and settling long
on-going disputes before the courts. But such an exception should be made for other two
matters of dispute stated above.

The exclusion of the Mathura and Varanasi disputes as being additional exceptions from the Act
of 1991 is wholly unacceptable and against what is given by the people of India to the makers of
the Constitution, enshrined in the Preamble, which is part of the Basic Structure of the
Constitution.

Those who rely on the Act of 1991 to avoid the settlement of the dispute in Varanasi Mathura
have failed to anticipate the legal principles enunciated in the judgment of the top court (in Ismail
Faruqui vs. Union of India (1994 6 SCC 360)), on the religious significance of mosques and
temples. Even in countries like Saudia Arabia, only Mecca and Medina have the immutable
religious protection from demolition. And only authorised demolition is permitted.

Section 4 (1) of the Act declaring that religious character of a place of worship existing on the
15th day of August, 1947 shall continue to be the same as it existed on that day, is no longer
good law after this Court’s judgment in ((1994) 6 SCC 360) which held that a mosque is not an
essential part of the practice of the religion of Islam and namaz (prayer) by Muslims can be
offered anywhere, even in the open maidan, on the road, railway platforms or airports.

Ultimately, students of law are also students of history and we must not lose sight of the past.
We must learn from it. But we accept one sentiment of Mr. Dave — that we cannot open the
flood gates of rebuilding all 40,000 temples which were demolished on firmans of the Mughal
emperors.

Yet, where by faith Hindus believe there was a forcible demolition of an irreplaceable non-
shiftable temple, it has to be rebuilt. There are only two more such temples in the list of 40,000
— the Gyanvapi Kashi Vishwanath Temple in Varanasi and the Krishna Janmabhoomi Temple
in Mathura.

Hence, by the doctrine of casus omissus, the Supreme Court can in an appropriate case before
it order that the number of exceptions in Section 5 of the Places of Worship Act, 1991, be three
as an alternative solution. The Supreme Court under Article 142 of the Constitution can pass
any order to carry out for doing complete justice being in the public interest, while upholding the
Constitution of India.

Dr. Subramanian Swamy is a Member of Parliament and former Union Minister for Law and
Justice. Satya Sabharwal is an advocate practising before the Supreme Court and High Courts
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FREE AND UNHINDERED JUSTICE
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

It is ironic that it has taken a pandemic to acknowledge the significance of fair and equal access
to the Supreme Court, or the lack thereof. While the lockdown limited people’s movements, it
opened new vistas for litigants and lawyers across India to approach, through technology, the
country’s highest court with relative ease. It is no wonder then that despite demands for a return
to physical hearings by the Bar in Delhi, there are calls for virtual access to the Supreme Court
to continue.

Even at the time the Constitution was being debated by the Constituent Assembly, geographical
access to the Supreme Court was flagged as a concern. The B.R. Ambedkar-led Drafting
Committee was nevertheless of the view that the Court must have a specified place of sitting
and that litigants should “know where to go and whom to approach”. However, the framers of the
Constitution agreed that the volume of litigation from different parts of the country may require
the Supreme Court to increase its reach and hold court elsewhere. Accordingly, in recognition of
the same, the Constitution empowered the Chief Justice to hold sittings of the Supreme Court
through Circuit Benches in places other than Delhi as well. However, despite an increasing
caseload and repeated pleas by litigants and governments, successive Chief Justices have
refused to invoke this constitutional power for reasons best known to them.

In India, given the unified, single-pyramidal structure of the judicial system, all types of cases
can potentially make their way to the Supreme Court, irrespective of the place or forum of the
original institution. It is the effective exercise of that right, however, that is curtailed by the court
assembling exclusively in Delhi. According to a report by the Centre for Policy Research, a
disproportionately high number of cases filed in the Supreme Court originated in High Courts
closer to Delhi. For instance, cases from States like West Bengal, Bihar and Andhra Pradesh,
which collectively account for around a fifth of India’s total population, contribute to less than
10% of the court’s docket. On the other hand, almost 18% of all cases in the Supreme Court
originate from Punjab and Haryana, with less than 5% of the total population share.

Geographical constraints have also meant that appearing before the Supreme Court has
inescapably become the domain of a select few lawyers in and around Delhi. Such implied
exclusivity consequently translates into steep and often prohibitive monetary costs for litigants.
Without the option of a local advocate of their choice, litigants are forced to choose from what
the Bar in Delhi offers, both in terms of quality and costs.

Thus, the pandemic, although for different reasons, has compelled the Supreme Court to
attempt to overcome physical constraints in an effort to increase access, albeit virtually. Over the
past year, with virtual hearings, what was seen as the exclusive domain of a limited number of
lawyers in Delhi has opened up to advocates from all over India, most of whom could only ever
have dreamt of addressing the Supreme Court in their lifetimes. Litigants now have the option to
engage a local lawyer of their own choice and convenience, including the same lawyer who
argued their case before the lower court.

Indeed, virtual hearings may not be the perfect alternative, but such imperfections must be
preferred over a denial of the right to access justice itself. It is only when each person in India is
provided unhindered access to its corridors can the Supreme Court be said to have fulfilled its
constitutional promise. More than one Law Commission and Parliamentary Committee have
recommended Circuit Benches of the Supreme Court to be set up around the country.
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Nonetheless, till the judiciary acts on such proposals, virtual hearings should be allowed to
continue, if not as a matter of right, then at least as a matter of just and equitable policy.

Anhad S. Miglani is an alumnus of the National Law School, Bengaluru, and a practising
advocate
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THE TRIBUNALS REFORMS (RATIONALISATION AND
CONDITIONS OF SERVICE) BILL, 2021

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

 

The Tribunals Reforms (Rationalisation and Conditions of Service) Bill, 2021 was introduced in
Lok Sabha by the Finance Minister, Ms. Nirmala Sitharaman, on February 13, 2021.  It seeks to
dissolve certain existing appellate bodies and transfer their functions (such as adjudication of
appeals) to other existing judicial bodies (see Table 1).  

The Finance Act, 2017 empowered the central government to notify rules on qualifications of
members, terms and conditions of their service, and composition of search-cum-selection
committees for 19 tribunals (such as  Customs, Excise, and Service Tax Appellate Tribunal).
 The Bill amends the 2017 Act to include provisions related to the composition of search-cum-
selection committees, and term of office of members in the Act itself. 

Table 1: Transfer of functions of key
appellate bodies as proposed under
the Bill

Acts
Appellate
body

Proposed
entity

The
Cinematogra
ph Act, 1952

Appellate
Tribunal

High Court

The Trade
Marks Act,
1999

Appellate
Board 

High Court

The
Copyright
Act, 1957

Appellate
Board

Commercial
Court or the
Commercial
Division of a
High Court*

The Customs
Act, 1962

Authority for
Advance
Rulings 

High Court

The Patents
Act, 1970

Appellate
Board

High Court

The Airports
Authority of
India Act,
1994

Airport
Appellate
Tribunal

Central
government,
for disputes
arising from
the disposal
of properties
left on airport
premises by
unauthorised
occupants.
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High Court,
for appeals
against
orders of an
eviction
officer.

The Control
of National
Highways
(Land and
Traffic) Act,
2002

Airport
Appellate
Tribunal

Civil Court# 

The
Geographical
Indications of
Goods
(Registration
and
Protection)
Act, 1999

Appellate
Board

High Court

Note: * Constituted under the  Commercial
Courts Act, 2015; # Refers to a Civil Court of
original jurisdiction in a district, and includes the
High Court in exercise of its ordinary original
civil jurisdiction.
Source: The  Tribunals Reforms
(Rationalisation and Conditions of Service) Bill,
2021; PRS. 

Search-cum-selection committees: The Chairperson and Members of the Tribunals
will be appointed by the central government on the recommendation of a Search-
cum-Selection Committee.  The Committee will consist of: (i) the Chief Justice of
India, or a Supreme Court Judge nominated by him, as the Chairperson (with casting
vote), (ii) two Secretaries nominated by the central government, (iii) the sitting or
outgoing Chairperson, or a retired Supreme Court Judge, or a retired Chief Justice of
a High Court, and (iv) the Secretary of the Ministry under which the Tribunal is
constituted (with no voting right).  

●

Term of office: The Bill specifies that the term of office for the Chairperson of the
tribunals will be of four years or till the attainment of the age of seventy years,
whichever is earlier.  For other members of the tribunals, the term will be of four
years or till the age of sixty-seven years, whichever is earlier.  

●

Further, the Bill includes the National Consumer Disputes Redressal Commission established
under the Consumer Protection Act, 2019 within the purview of the Finance Act, 2017.  The Bill
removes: (i) the Airport Appellate Tribunal established under The Airports Authority of India Act,
1994, (ii) the Appellate Board established under the Trade Marks Act, 1999, (iii) the Authority of
Advanced Ruling established under the Income Tax Act, 1961, and (iv) the Film Certification
Appellate Authority established under the Cinematograph Act, 1952, from the purview of the
Finance Act, 2017.
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Source : www.thehindu.com Date : 2021-04-08

FOR LOK ADALATS, SPEED OVERRIDES QUALITY
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

Justice delayed is justice denied. Access to justice for the poor is a constitutional mandate to
ensure fair treatment under our legal system. Hence, Lok Adalats (literally, ‘People’s Court’)
were established to make justice accessible and affordable to all. It was a forum to address the
problems of crowded case dockets outside the formal adjudicatory system.

The first National Lok Adalat (NLA) of 2021 will be held on April 10. As of now, Lok Adalats have
been functioning for 38 years, but have they performed efficiently? Do they empower the poor or
coerce them to accept unjust compromises? Do they trade justice off for high settlement
numbers and speed, ignoring the old dictum that justice hurried is justice buried? Have we
tailored a dual system of justice dispensation, where the formal legal system, i.e., the court, is
meant only for the rich and powerful, as was recently stated by former Chief Justice of India
Ranjan Gogoi? These questions are worth consideration.

Lok Adalats had existed even before the concept received statutory recognition. In 1949,
Harivallabh Parikh, a disciple of Mahatma Gandhi, popularised them in Rangpur, Gujarat. The
Constitution (42nd Amendment) Act, 1976, inserted Article 39A to ensure “equal justice and free
legal aid”. To this end, the Legal Services Authorities Act, 1987, was enacted by Parliament and
it came into force in 1995 “to provide free and competent legal services to weaker sections of
the society” and to “organise Lok Adalats to secure that the operation of the legal system
promotes justice on a basis of equal opportunity”.

As an alternative dispute resolution tool, Lok Adalats are regularly organised to help parties
reach a compromise. Motor-accident claims, disputes related to public-utility services, cases
related to dishonour of cheques, and land, labour and matrimonial disputes (except divorce) are
usually taken up by Lok Adalats.

The State Legal Services Authorities (SLSAs) have been organising Lok Adalats on a daily,
fortnightly and monthly basis. Data from the National Legal Services Authority (NALSA) show
that Lok Adalats organised across the country from 2016 to 2020 disposed of 52,46,415 cases.
Similarly, National Lok Adalats (NLAs) organised under the aegis of NALSA settle a huge
number of cases across the country in a single day. For instance, NLAs conducted on February
8, 2020, disposed of 11,99,575 cases. From 2016 to 2020, NLAs have disposed of a total of
2,93,19,675 cases.

The Indian judicial system is often lambasted, perhaps justifiably, for its endemic delays and
excessive backlogs. As per the National Judicial Data Grid, 16.9% of all cases in district and
taluka courts are three to five years old; for High Courts, 20.4% of all cases are five to 10 years
old, and over 17% are 10-20 years old. Furthermore, over 66,000 cases are pending before the
Supreme Court, over 57 lakh cases before various HCs, and over 3 crore cases are pending
before various district and subordinate courts. Justice V.V.S. Rao, former judge of the Andhra
Pradesh High Court, calculated a few years ago that it will take around 320 years to clear the
existing backlog of cases.

As a result, litigants are forced to approach Lok Adalats mainly because it is a party-driven
process, allowing them to reach an amicable settlement. When compared to litigation, and even
other dispute resolution devices, such as arbitration and mediation, Lok Adalats offer parties
speed of settlement, as cases are disposed of in a single day; procedural flexibility, as there is
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no strict application of procedural laws such as the Code of Civil Procedure, 1908, and the
Indian Evidence Act, 1872; economic affordability, as there are no court fees for placing matters
before the Lok Adalat; finality of awards, as no further appeal is allowed. This prevents delays in
settlement of disputes. More importantly, the award issued by a Lok Adalat, after the filing of a
joint compromise petition, has the status of a civil court decree.

As per data from NALSA, subject matter-specific NLAs were organised in 2015 and 2016 on a
monthly basis. Therefore, each NLA dealt with a specific type of dispute on a single day, each
month. However, from 2017, this practice was discontinued. Thereafter, each NLA has been
handling all types of cases on a single day. This was done to reduce the costs of organising the
NLAs, and more importantly, to allow parties more negotiation time. But this, in turn, led to a
significant drop in the number of cases settled. In 2015 and 2016, ten NLAs were held each year
that disposed of 1,83,09,401 and 1,04,98,453 cases respectively. In 2017 and 2018, the number
of NLAs dropped to five, with 54,05,867 and 58,79,691 cases settled respectively. In 2019, four
NLAs were organised, and they disposed of 52,93,273 cases.

In 2015, the average number of cases settled per NLA was 18,30,940, which came down to
10,81,174 in 2017, but rose to 11,75,939 in 2018, and 13,23,319 cases in 2019. This throws up
questions about the efficiency of NLAs. The data show that the average number of cases
disposed of per NLA since 2017 has gone up even when the number of NLAs organised each
year has reduced. This proves that on average, the system is certainly efficient.

To overcome the challenges posed by the COVID-19 pandemic, e-Lok Adalats were organised
at both national and State level. However, the first national e-Lok Adalat was conducted both
physically and virtually using videoconferencing tools, and it disposed of 10,42,816 cases. But
this was less than the average of settled cases in 2017, 2018, and 2019. This suggests that the
performance of the NeLA was less efficient than physical National Lok Adalats organised in
2017, 2018, and 2019.

Justice D.Y. Chandrachud, who chairs the SC’s e-Committee, recently published the draft of
phase three of the e-Courts project. Once implemented, it may prove to be a game-changer in
improving the efficiency of the adjudicatory process.

However, besides efficiency and speed, Lok Adalats both online and offline should focus on the
quality of justice delivered. The Supreme Court, in State of Punjab vs Jalour Singh (2008), held
that a Lok Adalat is purely conciliatory and it has no adjudicatory or judicial function. As
compromise is its central idea, there is a concern, and perhaps a valid one, that in the
endeavour for speedy disposal of cases, it undermines the idea of justice. In a majority of cases,
litigants are pitted against entities with deep pockets, such as insurance companies, banks,
electricity boards, among others. In many cases, compromises are imposed on the poor who
often have no choice but to accept them. In most cases, such litigants have to accept discounted
future values of their claims instead of their just entitlements, or small compensations, just to
bring a long-pending legal process to an end. Similarly, poor women under the so-called
‘harmony ideology’ of the state are virtually dictated by family courts to compromise matrimonial
disputes under a romanticised view of marriage. Even a disaster like the Bhopal gas tragedy
was coercively settled for a paltry sum, with real justice still eluding thousands of victims.

A just outcome of a legal process is far more important than expeditious disposal. With Justice
N.V. Ramana’s elevation as the new Chief Justice of India, it is hoped that he would take some
concrete and innovative steps in improving the quality of justice rendered by National Lok
Adalats.

Faizan Mustafa is Vice-Chancellor and Utkarsh Leo is Assistant Professor at NALSAR
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To reassure Indian Muslims, the PM needs to state that the govt. will not conduct an exercise
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Source : www.thehindu.com Date : 2021-04-09

SC TURNS DOWN RELEASE OF ROHINGYA IN JAMMU
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental

Rights, Directive Principles and Fundamental Duties

“The rights guaranteed under Articles 14 (equality) and 21 (due process of law) are available to
all persons who may or may not be citizens.” But the right not to be deported is ancillary to the
right to reside or settle in any part of India under Article 19(1)(e),” the court said.

But the right not to be deported, is ancillary or concomitant to the right to reside or settle in any
part of the territory of India guaranteed under Article 19(1)(e),” the court observed. Article 19 (1)
(e) of the Constitution guarantees to every citizen of India, the right “to reside and settle in any
part of the territory of India”.

In its six-page order, the court said it was “not possible” to agree with the plea of Mohammad
Salimullah, a member of the Rohingya community represented by advocates Prashant Bhushan
and Cheryl d’Souza, to “release the detained Rohingya refugees immediately and direct the
Union Territory government and the Ministry of Home Affairs to expeditiously grant refugee
identification cards through the FRRO for the Rohingya in the informal camps”.

However, the CJI, who pronounced the order, made it clear to the authorities that the “Rohingya
in Jammu shall not be deported until the procedure is followed”.

The direction is in response to a request by Mr. Salimullah for an order to the Centre to refrain
from implementing any orders on deporting the Rohingya refugees who have been detained in
the sub-jail in Jammu.

“They are illegal immigrants. We are in touch with Myanmar. Once Myanmar confirms their
nationality, they will be deported... India is not the capital of the immigrants of the world,”
Solicitor General Tushar Mehta, for the government, had argued.

“But will the word of a military government that has seized power through a coup be enough for
the Indian government? Is this country not obliged to maintain the guarantee of right to life,” Mr.
Bhushan had asked.

But the Supreme Court order refrained from passing any remarks about the “present state of
affairs in Mynamar”. “We cannot comment upon something happening in another country,” the
court said.
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Source : www.thehindu.com Date : 2021-04-10

PEOPLE ARE FREE TO CHOOSE RELIGION, SAYS SC
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

The petition alleged that the court should direct the Centre and the States to control black magic,
superstition and religious conversion being done through threats, intimidation or bribes.“There is
not even one district which is free of black magic, superstition and religious conversion...
Incidents are reported every week throughout the country where conversion is done by
intimidating, threatening, luring through gifts and monetary benefits,” the petition alleged.
Further, the petition said the Centre and the States were obligated under Article 46 to protect the
SC/ST community from social injustice and other forms of exploitation.
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Source : www.thehindu.com Date : 2021-04-14

NAGALAND’S VERSION OF NRC TRIGGERS CONCERN
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The

Preamble, Union & its Territories and The Citizenship

An apex body of Naga tribes has asked the Nagaland government not to be hasty with the
exercise to prepare the Register of Indigenous Inhabitants of Nagaland (RIIN), seen as a variant
of Assam’s National Register of Citizens.

The Nagaland government has reportedly been trying to revive the RIIN exercise that was
launched in July 2019 with the stated objective of preventing outsiders from obtaining fake
indigenous certificates for seeking jobs and benefits of government schemes.

Three-member panel

The State government had formed a three-member panel headed by retired bureaucrat Banuo
Z. Jamir for “examining and advising” on the implementation of RIIN. But the exercise was
suspended following protests from community-based and extremist organisations.

The Naga Hoho, the apex tribal body that had objected to the RIIN in 2019, has reacted to the
State government’s alleged bid to implement RIIN with a tentative timetable for different stages
of the updating process.

“The issue of RIIN should be handled with utmost care as it could have unforeseen and
dangerous implications for the Nagas as a people,” the Naga Hoho said.

The State government had tasked the RIIN committee with determining the eligibility criteria to
be an indigenous inhabitant, authority to authenticate claims of being indigenous, place of
registration as indigenous inhabitant, the basis of claims of being indigenous, and the nature of
documents that will be acceptable as proof.

The Naga Hoho said it was apprehensive of “dreadful consequences” if the “advocates of RIIN”
implement the process with December 1, 1963 – the day Nagaland attained statehood – as the
cut-off date. This date is likely to exclude Nagas who have come from beyond the boundaries of
Nagaland.

According to the Naga Hoho, Naga tribes living in Assam, Manipur and Arunachal Pradesh in
India and in Myanmar have a legitimate claim to their ancestral homeland.
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Source : www.thehindu.com Date : 2021-04-15

STATE OBLIGED TO FACILITATE ACCESS TO
EDUCATION: SC

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

“This obligation assumes far greater importance for students whose background (by virtue of
such characteristics as caste, class, gender, religion, disability and geographical region)
imposes formidable obstacles on their path to accessing quality education,” the recent judgment
read.

“We would like to take this opportunity to underscore the importance of creating an enabling
environment to make it possible for students, such as the petitioners, to pursue professional
education. While the right to pursue higher (professional) education has not been spelt out as a
fundamental right in Part III of the Constitution, it bears emphasis that access to professional
education is not a governmental largesse,” Justice Chandrachud wrote in the judgment authored
for the Bench.

Panel’s vision

The court referred to the vision envisaged by the Committee on Economic, Social and Cultural
Rights.

“As an empowerment right, education is the primary vehicle by which economically and socially
marginalised adults and children can lift themselves out of poverty and obtain the means to
participate fully in their communities,” the court said, referring to one of the Committee’s clauses.

The court ordered that the students be admitted within a week.

It was government policy last November to allot one seat each at Lady Hardinge and Maulana
Azad medical colleges from the Central pool.

The court noted that India was a signatory to the United Nations International Covenant on
Economic, Social and Cultural Rights.

“Pursuant to these obligations, which India has undertaken by being a signatory to the covenant,
the Union shall ensure proper coordination so that students allocated colleges under the Central
pool seats are not put to hardship in enrolling once they have been duly allocated their seats,”
the court noted.

“Financial hardship should not prevent the students from getting admission in terms of the
allocation which has been made in their favour legitimately under the Central pool seats,” it
added.

Nodal officer

The top court further recommended the appointment of a nodal officer to ensure that students
duly nominated under the Central pool seats were admitted in their chosen course of study.

“Such an institutional framework will ensure that students are not left in the lurch due to lack of
help in securing their legitimate admission to the appropriate course,” the court reasoned.
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Source : www.thehindu.com Date : 2021-04-16

CENTRE EASES GUIDELINES FOR OCI CARDHOLDERS
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to The

Preamble, Union & its Territories and The Citizenship

The Overseas Citizens of India (OCI) will not be required to register for a fresh OCI card every
time a new passport is issued in her/his name, except for those below 20 years of age, the
Home Ministry said in a statement on Thursday.

The Ministry stated that presently the OCI card is required to be reissued each time a new
passport is issued up to 20 years of age and once after completing 50 years of age “in view of
biological changes in the face of the applicant”.

‘Reissue only once’

“With a view to facilitate the OCI cardholders, it has now been decided by the Government of
India to dispense with this requirement. A person who has got registration as OCI cardholder
prior to attaining the age of 20 years will have to get the OCI card reissued only once when a
new passport is issued after his/her completing 20 years of age, so as to capture his/her facial
features on attaining adulthood. If a person has obtained registration as OCI cardholder after
attaining the age of 20 years, there will be no requirement of reissue of the OCI card,” the
Ministry said.

It added that the details of the new passports obtained by the OCI cardholder can be uploaded
online within three months of receiving the passport.

“It has been decided that he/she shall upload a copy of the new passport containing his/her
photo and also a latest photo on the online OCI portal, each time a new passport is issued up to
20 years of age and once after completing 50 years of age,” it said.

The Ministry added that foreign spouses registered as OCIs will be required to upload a copy of
the new passport and also a latest photo, along with a “declaration that their marriage is still
subsisting, each time a new passport is issued”. The documents will have to be uploaded within
three months of receipt of new passport. “The details will be updated on the system,” the
Ministry stated.

A government official said a decision had been taken to simplify the registration for OCIs and the
portal would be announced soon.
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Source : www.thehindu.com Date : 2021-04-18

‘REGULATE GROUNDWATER USE IN CRICKET FIELDS’
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

Following a plea seeking remedial action against the use of groundwater for the maintenance of
cricket fields, the National Green Tribunal (NGT) has directed the Jal Shakti Ministry to consider
regulating extraction of groundwater for the purpose.

A Bench headed by NGT Chairperson Justice Adarsh Kumar Goel said, “The issues for
consideration may inter alia include prohibiting use of groundwater for maintenance of the
playgrounds at least during the time no match is actually being played and exploring utilisation of
STP (sewage treatment plant) treated water.”

‘Must for environment’

“It may also include ensuring that effective rainwater harvesting and water storage or recharging
systems are installed in all playgrounds to save the groundwater,” the Bench said. The green
panel said conservation of water was of utmost importance to the environment.

‘Save potable water’

“Every effort is required to save potable water for drinking, and cricket or other such grounds
may be maintained, as far as possible, from the sewage treatment plant of high quality having
no pathogens and offensive components. Also rainwater harvesting and storage of such water
may be ensured,” the Bench said.

“We hope the authorities concerned will act with a sense of responsibility and duty to reduce
environmental footprint and societal need for conservation of every drop of water.”

The directions came on a plea moved by petitioner Haider Ali seeking action against the use of
groundwater for maintaining cricket fields.
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Source : www.thehindu.com Date : 2021-04-19

THE ELECTION COMMISSION OF INDIA CANNOT BE A
SUPER GOVERNMENT

Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

Elections bring the Election Commission of India (ECI) into sharp focus as this constitutional
body superintends, directs and controls the conduct of elections. It is the constitutional duty of
the ECI to ensure that the elections held are free and fair.

It is an interesting aspect of the ECI’s history that before T.N. Seshan came on the scene as the
Chief Election Commissioner, no one in the country ever knew or felt that the ECI had any
powers. Seshan discovered the ECI’s powers hidden in Article 324 of the Constitution which was
then used to discipline recalcitrant political parties which had till then believed that it was their
birth right to rig elections. Thus there was a very high level of confidence in the minds of Indian
citizens about the ECI’s role restoring the purity of the elected legislative bodies in the country.

It became rather easier for Seshan to locate the powers of the ECI after the Supreme Court held
in Mohinder Singh Gill vs Chief Election Commissioner (AIR 1978 SC 851) that Article 324
contains plenary powers to ensure free and fair elections and these are vested in the ECI which
can take all necessary steps to achieve this constitutional object. All subsequent decisions of the
Supreme Court reaffirmed Gill’s decision and thus the ECI was fortified by these court decisions
in taking tough measures.

The model code of conduct issued by the ECI is a set of guidelines meant for political parties,
candidates and governments to adhere to during an election. This code is based on consensus
among political parties. Its origin can be traced to a code of conduct for political parties prepared
by the Kerala government in 1960 for the Assembly elections. It was adopted and refined and
enlarged by the ECI in later years, and was enforced strictly from 1991 onwards.

There is absolutely no doubt that elections need to be properly and effectively regulated. The
Constitution has clothed the ECI with enough powers to do that. Thus, the code has been issued
in exercise of its powers under Article 324. Besides the code, the ECI issues from time to time
directions, instructions and clarifications on a host of issues which crop up in the course of an
election. The model code is observed by all stakeholders for fear of action by the ECI. However,
there exists a considerable amount of confusion about the extent and nature of the powers
which are available to the ECI in enforcing the code as well as its other decisions in relation to
an election.

The Hindu Explains | How the model code of conduct evolved

Since it is a code of conduct framed on the basis of a consensus among political parties, it has
not been given any legal backing. Although a committee of Parliament recommended that the
code should be made a part of the Representation of the People Act 1951, the ECI did not agree
to it on the ground that once it becomes a part of law, all matters connected with the
enforcement of the code will be taken to court, which would delay elections.

The position taken by the ECI is sound from a practical point of view. But then the question
about the enforceability of the code remains unresolved. Paragraph 16A of the Election Symbols
(Reservation and Allotment) Order, 1968 says that the commission may suspend or withdraw
recognition of a recognised political party if it refuses to observe the model code of conduct.

https://www.thehindu.com/news/national/tn-seshan-obituary-the-man-who-cleaned-up-the-indian-electoral-system/article29939660.ece
https://www.mea.gov.in/Images/pdf1/Part15.pdf
https://main.sci.gov.in/jonew/judis/5188.pdf
https://eci.gov.in/mcc/
https://www.thehindu.com/opinion/op-ed/laying-down-the-dos-and-donts-of-elections/article26449376.ece
https://legislative.gov.in/sites/default/files/%286%29%20THE%20ELECTION%20SYMBOLS%20%20%28RESERVATION%20AND%20ALLOTMENT%29%20ORDER%2C%201968.pdf
https://legislative.gov.in/sites/default/files/%286%29%20THE%20ELECTION%20SYMBOLS%20%20%28RESERVATION%20AND%20ALLOTMENT%29%20ORDER%2C%201968.pdf
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But it is doubtful whether this provision is legally sustainable. The reason is that withdrawal of
the recognition of a party recognised under these orders seriously effects the functioning of
political parties. When the code is legally not enforceable, how can the ECI resort to a punitive
action such as withdrawal of recognition?

There are two crucial issues which need to be examined in the context of the model code and
the exercise of powers by the ECI under Article 324.

One issue relates to the abrupt transfer of senior officials working under State governments by
an order of the commission. It may be that the observers of the ECI report to it about the
conduct of certain officials of the States where elections are to be held. The ECI apparently acts
on such reports and orders the transfer on the assumption that the presence of those officials
will adversely affect the free and fair election in that State. Transfer of an official is within the
exclusive jurisdiction of the government. It is actually not clear whether the ECI can transfer a
State government official in exercise of the general powers under Article 324 or under the model
code.

The Hindu Explains | Is the EC free enough to play fair?

The code does not say what the ECI can do; it contains only guidelines for the candidates,
political parties and the governments. Further, Article 324 does not confer untrammelled powers
on the ECI to do anything in connection with the elections. If transfer of officials is a power which
the ECI can exercise without the concurrence of the State governments, the whole State
administration could come to a grinding halt. The ECI may transfer even the Chief Secretary or
the head of the police force in the State abruptly. In Mohinder Singh Gill’s case (supra), the
Court had made it abundantly clear that the ECI can draw power from Article 324 only when no
law exists which governs a particular matter. It means that the ECI is bound to act in accordance
with the law in force. Transfer of officials, etc is governed by rules made under Article 309 of the
Constitution which cannot be bypassed by the ECI under the purported exercise of power
conferred by Article 324. Further, to assume that a police officer or a civil servant will be able to
swing the election in favour of the ruling party is extremely unrealistic and naive. It reflects in a
way the ECI’s lack of confidence in the efficacy of politicians’ campaigns.

Another issue relates to the ECI’s intervention in the administrative decisions of a State
government or even the union government. According to the model code, Ministers cannot
announce any financial grants in any form, make any promise of construction of roads, provision
of drinking water facilities, etc or make any ad hoc appointments in the government.
departments or public undertakings. These are the core guidelines relating to the government.
But in reality, no government is allowed by the ECI to take any action, administrative or
otherwise, if the ECI believes that such actions or decisions will affect free and fair elections.

Also read | Is Election Commission of India toothless or is it refusing to bite?

A recent decision of the ECI to stop the Government of Kerala from continuing to supply kits
containing rice, pulses, cooking oil, etc is a case in point. The State government has been
distributing such free kits for nearly a year to meet the situation arising out of the pandemic,
which has helped many a household. The decision to stop the kit distribution was reportedly on
a complaint from the Leader of the Opposition in the Assembly. The question is whether the ECI
could have taken such a decision either under the model code or Article 324. The model code
does not provide any clue. As regards the use of Article 324, the issue boils down to whether
distribution of food items to those in need in a pandemic will affect free and fair elections.

The Supreme Court had in S. Subramaniam Balaji vs Govt. of T. Nadu & Ors (2013) held that

https://www.thehindu.com/elections/lok-sabha-2019/is-the-ec-free-enough-to-play-fair/article26899391.ece
https://www.thehindu.com/opinion/op-ed/is-the-election-commission-toothless-or-is-it-refusing-to-bite/article26878777.ece
https://eci.gov.in/files/file/691-judgment-dated-572013-of-honble-supreme-court-in-slp-c-no-21455-of-2008-and-tc-no-112-of-2011-%E2%80%93-s-subramaniam-balaji-vs-govt-of-tn-others-framing-of-guidelines-for-election-manifestos-final-guidelines-%E2%80%93-reg/
https://eci.gov.in/files/file/691-judgment-dated-572013-of-honble-supreme-court-in-slp-c-no-21455-of-2008-and-tc-no-112-of-2011-%E2%80%93-s-subramaniam-balaji-vs-govt-of-tn-others-framing-of-guidelines-for-election-manifestos-final-guidelines-%E2%80%93-reg/
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the distribution of colour TVs, computers, cycles, goats, cows, etc, done or promised by the
government is in the nature of welfare measures and is in accordance with the directive
principles of state policy, and therefore it is permissible during an election. If colour TVs,
computers, etc can be promised or distributed during an election and it does not influence the
free choice of the people, how can the distribution of essential food articles which are used to
stave off starvation be an electoral malpractice? Further, Section 123 (2)(b) of the
Representation of the People Act, 1951 says that declaration of a public policy or the exercise of
a legal right will not be regarded as interfering with the free exercise of the electoral right.

There is no doubt that the ECI, through the conduct of free and fair elections in an extremely
complex country, has restored the purity of the legislative bodies. However, no constitutional
body is vested with unguided and absolute powers. Neither citizens nor the ECI is permitted to
assume that the ECI has unlimited and arbitrary powers. It would be useful to remember the
insightful words of Justice S.M. Fazalali, in A.C. Jose vs Sivan Pillai (1984): “if the [Election]
Commission is armed with such unlimited and arbitrary powers and if it ever happens that the
persons manning the commission shares or is wedded to a particular ideology, he could by
giving odd directions cause a political havoc or bring about a constitutional crisis, setting at
naught the integrity and independence of the electoral process so important and indispensable
to the democratic system.”

P.D.T. Achary is Former Secretary General, Lok Sabha
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SC PAVES WAY FOR AD-HOC JUDGES IN HCS
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

Terming pendency of around 57 lakh cases in High Courts as “docket explosion”, the Supreme
Court activated a “dormant” constitutional provision to pave way for appointment of retired HC
judges as ad-hoc ones for a period of two to three years to clear backlog and came out with
guidelines to regulate appointments. Article 224A, used rarely, of the Constitution deals with
appointment of ad-hoc judges in HCs and says “the Chief Justice of a HC for any State may at
any time, with the previous consent of the President, request any person who has held the office
of a Judge of that Court or of any other HC to sit and act as a Judge of the High Court for that
State”. A bench of Chief Justice S.A. Bobde and Justices S.K. Kaul and Surya Kant issued a
slew of guidelines pertaining to issues such as the trigger point when the appointment process
can be set in motion, tenure, procedure for appointment, salary, perks, etc, maximum number of
such judges and their role in adjudicating cases. The CJI wrote the 37-page judgement on a PIL
of NGO 'Lok Prahari' seeking appointment of ad-hoc judges in HCs under Article 224A in order
to reduce pendency of cases.
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JUDGES PRO TEM: THE HINDU EDITORIAL ON
APPOINTMENT OF AD HOC JUDGES IN HIGH COURTS

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

The Supreme Court’s decision to invoke a “dormant provision” in the Constitution to clear the
way for appointment of retired judges as ad hoc judges to clear the mounting arrears in the
various High Courts is an indictment of the extraordinary delay in filling up judicial vacancies.
Whether the fault lies with the Collegium system or the Centre’s tardiness, there is little doubt
that the unacceptable delay in the appointment process in recent times has caused huge
vacancies in the High Courts. Therefore, it is definitely not unwelcome that the Court has chosen
to activate Article 224A of the Constitution, which provides for appointment of ad hoc judges in
the High Courts based on their consent. A Bench headed by CJI S.A. Bobde has made it clear
that “the challenge of mounting arrears and existing vacancies requires recourse to Article
224A”. The numbers both in respect of pendency of cases and vacancies in the High Courts are
quite concerning — a backlog of over 57 lakh cases, and a vacancy level of 40%. Five High
Courts account for 54% of these cases. Interestingly, official data suggest that there need not be
a correlation between the number of vacancies and the large backlog. The Madras High Court
has 5.8 lakh cases against a relatively low level of vacancy at 7%. As many as 44% of the posts
in the Calcutta High Court are vacant, but the cases in arrears stand at 2.7 lakh.

As the provision has been utilised only sparingly in the past, and for the limited purpose of
disposing of particular kinds of cases, the endeavour to appoint ad hoc judges will have to come
with some guidelines. The Court has made a beginning by directing that the trigger point for
such an appointment will be when the vacancies go beyond 20% of the sanctioned strength, or
when more than 10% of the backlog of pending cases are over five years old; when cases in a
particular category are pending for over five years, or when the rate of disposal is slower than
the rate of institution of fresh cases. The Bench has ruled that the current Memorandum of
Procedure be also followed for appointing ad hoc judges, a process initiated by the Chief Justice
of a High Court, with a suggested tenure of two to three years. The Court has clarified that this is
a “transitory methodology” and does not constrain the regular appointment process. The
government, which did not oppose the proposal, but wanted the vacancies to be filled up first,
would do well to expedite the regular appointment process from its end, and give up its
propensity to hold back some recommendations selectively. As for the judiciary, it should ensure
that only retired judges with experience and expertise are offered the temporary positions, and
there is no hint of favouritism.
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From the abrogation of the special status of Jammu and Kashmir, to the landmark Ayodhya
verdict, 2019 proved to be an eventful year.
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GREEN AND RAW: THE HINDU EDITORIAL ON
‘TRIBUNALISATION’ OF JUSTICE

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

The establishment of tribunals as adjudicatory bodies in specific fields is based on the idea that
specialisation and expertise are required to decide complex cases of a technical nature. The
‘tribunalisation’ of justice is driven by the recognition that it would be cost-effective, accessible
and give scope for utilising expertise in the respective fields. Central to this scheme is the
principle that the ‘experts’ appointed to these tribunals should bring in special knowledge and
experience. These criteria came under focus recently when the appointment of former IAS
officer, Girija Vaidyanathan, as Expert Member in the Southern Bench of the NGT, was
challenged in the Madras High Court. Even though the court initially granted an interim stay on
her appointment, it ruled that she was not ineligible, going by the criteria in the NGT Act. She
was found to have fulfilled the eligibility requirements by virtue of her administrative experience
of nearly five years in “dealing with environmental matters”. The Act spells out two kinds of
criteria — one based on qualifications and practical experience, and another on administrative
experience in the field — and a candidate has to fulfil only one of them. For the first, a masters’
or a doctorate in science, engineering or technology, with 15 years’ experience in the relevant
field, including five in environment and forests in a national level institution, is needed. The fields
include pollution control, hazardous substance management and forest conservation.

On the other hand, the administrative experience criterion is shorn of detail, and merely
stipulates 15 years’ experience, of which five should have been in “dealing with environmental
matters” in either the Centre or the State or any reputed institution. Even though Ms.
Vaidyanathan’s stint as Secretary, Environment and Forests, Tamil Nadu, and Chairperson of
the State Pollution Control Board together amounted to only 28 months, the court accepted the
contention that her tenure as Health Secretary should also be considered. The court also
observed wryly that it is an entirely different matter whether administrative experience in the
second criterion should be regarded as equivalent to “the real expertise” indicated in the clause
on qualifications. The court rightly declined to interfere with the appointment, as the equivalence
found in the rules falls under the domain of Parliament. At a time when the need, relevance and
composition of tribunals are under judicial scrutiny, and the Centre itself has abolished some of
them, it would be salutary if the government spelt out with clarity, as the court has suggested,
the extent to which a bureaucrat’s involvement in environmental matters could be regarded as
equivalent to expertise. It should also show greater urgency in implementing earlier Supreme
Court directions to constitute a National Tribunals Commission to supervise the appointment and
functioning of tribunals.
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verdict, 2019 proved to be an eventful year.
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ARISE AND REJUVENATE THE THIRD LAYER OF
GOVERNANCE
Relevant for: Indian Polity | Topic: Devolution of Powers & Finances up to Local Levels and Challenges therein -

Panchayats & Municipalities

What is progress? When has a government achieved its goals? What is the true indication that a
government is not just planning, but also putting into action those plans? The half-hearted
execution of a plan by a government that the people chose is not a sign of achievement. The
government must ensure that even the last man sitting in the remote corner of the last row
should have access to the benets of the plan. This is why it is crucial that strong local bodies are
formed to enable genuine feasibility and execution. The Cholas were the pioneers in the
formation of local bodies as part of a well-organised hierarchy to oversee the implementation of
progressive plans.

“The voice of the people is the voice of god; The voice of the Panchayat is the voice of the
people,” is the quote attributed to Mohandas Karamchand Gandhi. Panchayati raj ensures that
the voices of the people are heard loud and clear. But, drawing up a path for a brilliant
organisational structure like the Panchayat raj, and then travelling along the path is not a simple
task.

Realising that seamless administration is impossible without power sharing, the British, in 1884,
passed the Madras Local Boards Act. With this, the British formed unions in both small towns
and big cities and began to appoint members to ensure better administration. To a certain
extent, this brought about positive changes in basic parameters such as health and hygiene.

With the advent of gram panchayat laws in 1920, people over 25 years of age were bestowed
with the right to vote and choose their panchayat members.

Even though Gandhiji was constantly laying emphasis on the importance of autonomously ruled
villages, the idea received constitutional recognition only in 1992.

It was only after the 73rd Amendment in the 1990s, that the Panchayati raj law came into force.
This was the law that brought about massive turning points such as the initiation of grama
sabha, a three-tier Panchayati raj methodology of governance, reservation for the downtrodden
and women, consistency in economic development, local body elections once in five years, the
formation of the State Election Commission, Finance Commission, and the power to draft the
rules and responsibilities of the Panchayat.

The regions which were better equipped with basic facilities and which were more developed
than the villages were brought under one coordinated body, namely, the municipality. The
district capitals were further slotted into a combined parameter, namely, the corporation.
Administration was transferred to the people, from the politicians and other ofcials.

The lofty dream of Gandhiji to make each village of the independent India a republic
organisation, and to reiterate that the autonomous administration of villages should be made the
foundation of the entire country’s administration was heard and he lay stress on the active
participation of the people in governance.

For seemingly trivial and easily resolvable issues, the villages did not have to seek the
assistance of the State or the Central governments. Grama sabhas could and can be the
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platform to resolve such issues. According to the rules framed by the Tamil Nadu government, it
is mandatory that grama sabhas meet at least four times in a calendar year. Besides, grama
sabhas can be convened as and when the necessity arises. Every grama sabha meeting
ensures the equal right to highlight the issues that disrupt life. In addition to this, the elected
members of the Panchayat are obliged to read out the nancial statements and balance sheet to
ensure transparency.

Centre pitches for 10 lakh crore for panchayats from 15th Finance Commission

The decisions taken during a grama sabha meeting and the proposed solutions with a feasible
deadline are potent and powerful. Unfortunately, the reality today is that grama sabhas have
become more like auction houses. In Tamil Nadu, for instance, the present government did not
even make an attempt to seek the opinions and the consensus of the people on significant
issues such as an eight-lane highway project and even a major hydrocarbon project. Even
though the government announced that people’s opinions would be considered, it went ahead
and conducted meetings, which were marked by poor attendance and poor representation from
the people. Even then, the government went ahead with the approval of projects which are
impediments to normal life.

The truth is that keeping in mind a single goal, of profit, politicians hold ‘negotiations’ with the
ofcials. Several projects are being implemented for the benet of private and corporate entities.

Sadly, in this age, women do not find themselves in major administrative roles in the local
bodies, though, on paper, women are shown to be a considerable force.

The Makkal Needhi Maiam has been laying stress on the importance of grama sabhas and has
been extending its support in a very transparent manner to rejuvenate the dying system of
Panchayati raj.

The neighbouring State of Kerala has been diligently working toward ensuring the proper use of
allotted funds, and ensuring the efciency of administration and eligible member appointments.
Thus, it stands tall as being exemplary. If Tamil Nadu wants to stand tall too, it needs to take
steps to enable the power of administration to Panchayats, as stated in the Constitution.

To ensure efciency, we need to strengthen our grama sabhas, hold area sabhas in cities, form
ward committees, hold online Panchayat meetings, ensure decent remuneration to Panchayat
chiefs and councillors and also bestow the grama sabha with the power to revoke appointed
members and representatives. These steps are what will ensure real growth in the State.

The State-appointed corporation commissioner faces mammoth challenges when a member of
the Opposition party takes charge as a mayor. The constant and meaningless conicts between
the ruling party and the mayor from the Opposition party make it impossible for the corporation
commissioner to execute what was agreed upon in a meeting. The ofcials kowtow to pressures
from the ruling party. The same treatment is meted out to municipal councillors and district
councillors.

Throttled at the grass roots

The Constitution is clear in stating that local body elections must be conducted once in ve years.
But the ruling party keeps postponing the holding of local body elections, which is a breach of
the Constitution. Strangely, this form of disrespect never materialises when it comes to the
Assembly elections!
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Local body elections have been held once in five years for the last 25 years, since 1996. But for
the rst time, the All India Anna Dravida Munnetra Kazhagam government has travelled on
without holding a local body election. This is not only an act of escapism but also a stain on the
State’s political history.

The recent reconstitution of nine districts in the State is an invalid excuse to postpone the
holding of local body elections. The government gives a variety of empty and irrelevant excuses
to postpone these elections and to cancel grama sabha meetings. The time has come to stop
this act — of depriving people of their basic rights.

The demand for federal rule in the Centre and autonomous rule in the States should resonate
along with the need to have autonomous local bodies too. We must collectively ensure that
Panchayati raj should be strengthened. This should be the outcome of a peoples’ movement.

I wish to end by citing Gandhiji’s belief that the voices of people will resolve what violence can
never be successful in resolving. Let the peoples’ voices be heard. We should also note that
every year, April 24 is celebrated as Panchayat raj day.

Kamal Haasan, actor, director and Padma Bhushan awardee, is President, Makkal Needhi
Maiam
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A CASE FOR JUDICIAL FEDERALISM
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

In comparison to the legislature and the executive, what the judiciary can deliver in the realm of
socio-economic rights is limited. Courts cannot build better health infrastructure or directly
supply oxygen; neither are they functionally bound to. Courts often lack the expertise and
resources to decide social rights issues. What they can do is to ask tough questions to the
executive, implement existing laws and regulations, and hold the executive accountable in
various aspects of healthcare allocation. In Parmanand Katara v. Union of India (1989), the
Supreme Court underlined the value of human lives and said that the right to emergency
medical treatment is part of the citizen’s fundamental rights. As such, constitutional courts owe a
duty to protect this right.

In the face of a de facto COVID-19 health emergency, the High Courts of Delhi, Gujarat, Madras
and Bombay, among others, have done exactly that. They considered the pleas of various
hospitals for oxygen supply. The Gujarat High Court issued a series of directions, including for
laboratory testing and procurement of oxygen. The Nagpur Bench of the Bombay High Court
was constrained to hold night sittings to consider the issue of oxygen supply. It directed
immediate restoration of oxygen supply that had been reduced from the Bhilai steel plant in
Chhattisgarh. The Delhi High Court directed the Central government to ensure adequate
measures for the supply of oxygen. It cautioned that we might lose thousands of lives due to
lack of oxygen.

On April 22, the Supreme Court took suo motu cognisance of the issue in ‘Re: Distribution of
Essential Supplies and Services During Pandemic’. It said, “Prima facie, we are inclined to take
the view that the distribution of these essential services and supplies must be done in an even-
handed manner according to the advice of the health authorities” and asked the Central
government to present a national plan. In addition, it issued an order asking the State
governments and the Union Territories to “show cause why uniform orders” should not be
passed by the Supreme Court. The court thus indicated the possibility of transfer of cases to the
Supreme Court, which it has done on various occasions before.

Under Article 139A of the Constitution, the Supreme Court does have the power to transfer
cases from the High Courts to itself if cases involve the same questions of law. However, what
make the court’s usurpation disturbing are two well-founded observations regarding its
contemporary conduct. One, the court has been indifferent to the actions and inactions of the
executive even in cases where interference was warranted, such as the Internet ban in Kashmir.
Two, where effective remedies were sought, when activists and journalists were arrested and
detained, the court categorically stayed aloof. It acted as if its hands were tied. Lawyers will find
it difficult to recall a significant recent case of civil liberty from the court where tangible relief was
granted against the executive, except for rhetorical statements on personal liberty.

These features, coupled with the unhealthy characteristics of an executive judiciary, makes the
court’s indication for a takeover disturbing. On April 23, presumably due to widespread criticism
of the court’s move, especially from a section of the legal fraternity, the court backtracked and
simply adjourned the case.

The matter might be heard by the Supreme Court in the coming days. Significantly, the
developments so far offer some crucial lessons for judicial federalism in India. The very fact that
many from different High Court Bar Associations spoke up against the move to transfer the
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cases from the High Courts to the Supreme Court is a positive signal that underlines re-
emergence of internal democracy within the Bar. Navroz Seervai, a noted lawyer from the
Bombay High Court, critiqued the views of the top court saying that they reflected “arrogance of
power” and “rank contempt for and disregard of the High Courts in the country, and the
extremely important and vital role they play in the constitutional scheme”.

In the Supreme Court, the judges sit in Benches of two or more. The purpose of this practice is
to encourage deliberation on the Bench to have a higher level of deliberative justice. This
necessarily presupposes dissent. A characteristic feature of the apex court in the recent years is
general lack of dissent in issues that have serious political ramifications. This deficit occurs not
only in the formally pronounced judgments and orders; dissenting judges on the Bench are rare,
and the hearing on the COVID-19 case was no exception.

According to the Seventh Schedule of the Constitution, public health and hospitals come under
the State List as Item No. 6. There could be related subjects coming under the Union List or
Concurrent List. Also, there may be areas of inter-State conflicts. But as of now, the respective
High Courts have been dealing with specific challenges at the regional level, the resolution of
which does not warrant the top court’s interference.

In addition to the geographical reasons, the constitutional scheme of the Indian judiciary is
pertinent. In L. Chandra Kumar v. Union of India (1997), the Supreme Court itself said that the
High Courts are “institutions endowed with glorious judicial traditions” since they “had been in
existence since the 19th century and were possessed of a hoary past enabling them to win the
confidence of the people”. Even otherwise, in a way, the power of the High Court under Article
226 is wider than the Supreme Court’s under Article 32, for in the former, a writ can be issued
not only in cases of violation of fundamental rights but also “for any other purpose”. This position
was reiterated by the court soon after its inception in State of Orissa v. Madan Gopal Rungta
(1951).

Judicial federalism has intrinsic and instrumental benefits which are essentially political. The
United States is an illustrative case. Scholar G. Alan Tarr of Rutgers University hinted, “Despite
the existence of some endemic and periodical problems, the American system of judicial
federalism has largely succeeded in promoting national uniformity and subnational diversity in
the administration of justice”. Justice Sandra Day O’Connor rightly said in a 1984 paper that the
U.S. Supreme Court reviews “only a relative handful of cases from state courts” which ensures
“a large measure of autonomy in the application of federal law” for the State courts.

This basic tenet of judicial democracy is well accepted across the courts in the modern federal
systems. The need for a uniform judicial order across India is warranted only when it is
unavoidable — for example, in cases of an apparent conflict of laws or judgments on legal
interpretation. Otherwise, autonomy, not uniformity, is the rule. Decentralisation, not centrism, is
the principle. In the COVID-19-related cases, High Courts across the country have acted with an
immense sense of judicial responsibility. This is a legal landscape that deserves to be
encouraged. To do this, the Supreme Court must simply stay away.

Kaleeswaram Raj and Thulasi K. Raj are lawyers at the Supreme Court of India
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NEW ACT GIVES MORE POWERS TO DELHI L-G
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

The move comes a day after the Delhi High Court cautioned the Delhi government to put its
“house in order” over the issue of inadequate oxygen supply in the city, adding that the Centre
would be asked to take over if it could not manage the situation.

Coming as the development does in the middle of the COVID-19 pandemic, the Act is expected
to trigger another round of confrontation between the L-G and the Delhi government under the
AAP. The Act defines the responsibilities of the elected government and the L-G along with the
“constitutional scheme of governance of the NCT” interpreted by the Supreme Court in recent
judgements regarding the division of powers between the two entities. It will also seek to ensure
that the L-G is “necessarily granted an opportunity” to exercise powers entrusted to him under
proviso to clause (4) of Article 239AA of the Constitution.

This particular clause provides for a Council of Ministers headed by a Chief Minister for the NCT
to “aid and advise the Lieutenant Governor” in the exercise of his functions for matters in which
the Legislative Assembly has the power to make laws.

It will also provide for rules made by the Legislative Assembly of Delhi to be “consistent with the
rules of the House of the People” or the Lok Sabha.
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TEMPLES ARE NOT FIEFDOMS OF THE STATE
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

In the article, The last word on the state and temples (The Hindu, Editorial page, April 22, 2021),
in the absence of any answer as to whom temples would be entrusted to — if the government
were to cede its control — the writer enters the realm of imagination and divines an answer —
“powerful private interests”. No doubt the problem of hierarchical division in Hindu society is
prevalent. But the issue of government control of temples is distinct from the issue of throwing
open Hindu religious institutions to all classes and sections of society. To confuse the two is
constitutionally misleading. Separate pieces of legislation exist — the [Madras] Temple Entry
Authorisation Act, 1947 — to address these issues.

A myth is trotted out to justify sovereign control of temples: that Hindu temples were supervised
and managed by kings, who “habitually employed ministries to supervise temples and charitable
bodies”. Like many myths the colonials perpetuated, this too must be disabused: there is not a
shred of historical source to support this claim. On the contrary there are inscriptions, cast in
stone, that attest that temples were managed wholly and entirely by local communities.

Also read | ‘State entitled to administer temples despite being secular’

Before turning to the solution, it would seem sensible to ask the question.

Why is the community demanding that the government stay away from temples? Unbridled
corruption; theft and destruction.

If the gross mismanagement of financial resources and indisputable corruption by the state
along with the loss and destruction of temple antiquities were not sufficient reasons for the
government to relinquish its (mis)management, a mere glance at state legislations will reveal a
deeper malady. The state has assumed the role of religious functionaries to determine who will
be heads of Mutts and the authority to conduct poojas. For example, The Shri Jagannath
Temple Act, 1954 entrusted the committee appointed by the state with the task of ensuring the
performance of seva pooja. When the Act was questioned by the Raja of Puri before the
Supreme Court, in Raja Birakishore vs The State Of Orissa, the Court made a revelation: the
performance of a puja is in fact a secular act and, therefore, the state is justified in its regulation.

Comment | Temple and state

The exercise of state regulation of secular aspects of religion was taken to extreme lengths
when the Court ruled that the state, by appointing temple priests, was exercising a secular
function (Seshammal & Ors, Etc. Etc vs State Of Tamil Nadu). Whatever style of secularism we
subscribe to, surely the Indian state is not to tell the believer how he/she is to offer worship to
the deity nor is it to tell the custodian of the deity how she will be appointed.

The writer of the article rightly points out that the Constituent Assembly framed the religious
liberty clauses keeping in mind the historical prohibition of entry to certain classes and sections
of Hindu society. Article 25(2) grants power to the State to enact law on two distinct aspects.
Article 25(2)(a) empowers the state to regulate “economic, financial, political or other secular
activities which may be associated with religious practice”. Article 25(2)(b) enables the state to
enact law to prohibit the exclusion of ‘classes and sections’ of Hindu society to enter into Hindu
temples of a public character and also make law for social welfare and reform. Thus, the control
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of secular aspects associated with religion and the power to throw open Hindu temples to all
classes and sections of society are distinct. The control of secular aspects is not a measure of
any social reform. Viewed from this standpoint, the Hindu Religious and Charitable Endowments
Department is not a “tribune for social justice” as argued in the article nor has it ever guaranteed
equal access to worship.

Also read | Why govt officials are managing religious places and temples: Supreme Court

Nowhere does the text of the Constitution permit the state to assume ownership of properties
belonging to religious institutions and treat them as state largesse to be siphoned off. The only
vestige of authority under the Constitution empowering the state to take over property of
religious institutions is under Article 31A(b). Even then it is doubtful that this article covers
property belonging to religious sects.

The history of legislative practice of endowment laws reveals the state prerogative in ensuring
regulation of only secular activities. As a matter of fact, the Shirur Mutt case, while upholding
certain provisions of the 1951 Act, struck down a major portion of the Act characterising the
provisions as a “disastrous invasion” of religious liberty. In 1959, the Legislature ‘cured’ the
defects pointed out by the Supreme Court, by inserting verbatim the very provisions that the
Supreme Court had stuck down in 1954.

The Waqf Act justification for the legitimacy of control of Hindu religious endowments is
misleading. A reading of the Act reveals that it applies to charities and specifically excludes
places of worship such as mosques. In fact the scheme of the Waqf Act supports the argument
that the government should not regulate places of worship.

The most fundamental criticism against the release of Hindu temples from government control to
the society is two-fold. First, it is asked to whom will the temples be handed over to? Second,
once restored to the community, will it not perpetuate class hierarchies? What is being asserted
by the community is the right of representation in the affairs of the management of temples. This
right of representation can be effectuated by the creation of boards representative of religious
heads, priests and responsible members from the dharmik sampradaya. The logic is simple.
Members who profess a particular dharmik sampradaya will have its due interest in mind.

When the British government realised that a secular government should take no part in the
management of religious institutions, it enacted the Religious Endowments Act (Act XX of 1863)
repealing the pre-existing Bengal and Madras Regulations. Interestingly, in handing over the
religious institutions to the society, it created committees in every district to exercise control over
temples. Section 8 of the Act provided that the members of the committee to be appointed from
persons professing the religion, for purposes of which the religious establishment was founded
or maintained and in accordance with the general wishes of those who are interested in the
maintenance of the institution. For this purpose the local government caused an election. In the
spirit of equality of all religions, this scheme should be applicable to all religious institutions
which would guarantee adequate community representation in the management of their places
of worship.

K. Nagarajan is the Treasurer of the Temple Worshippers Society (TWS)
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DELHI GOVT.’S DUTIES REMAIN, SAYS CENTRE
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

The Union Home Ministry said on Thursday that the Government of National Capital Territory
(GNCTD) Amendment Act, 2021 “in no way alters the constitutional and legal responsibilities of
the elected government” to take necessary action in areas of health and education.

In a press statement, the Ministry issued a notification that the provisions of the Act would come
into effect from April 27. The Act passed by Parliament on March 24 gives more teeth to the
office of the Lieutenant Governor (L-G) of Delhi.

The Act amended Sections 21, 24, 33 and 44 of the 1991 Act saying that “government” in the
national capital territory of Delhi means the Lieutenant-Governor of Delhi. The Act gives
discretionary powers to the L-G even in matters where the Legislative Assembly of Delhi is
empowered to make laws.

The Act also seeks to ensure that the L-G is “necessarily granted an opportunity” to give an
opinion before any decision taken by the Council of Ministers (or the Delhi Cabinet) is
implemented.

“The objective of the Amendment Act is to make it more relevant to the needs of the capital;
further define the responsibilities of the elected government and the Lt. Governor (LG); and,
create a harmonious relationship between the Legislature and the Executive. The Amendment
would ensure better governance in the NCT of Delhi and lead to improved implementation of
schemes and programmes meant for the common people of Delhi,” the Ministry said on
Thursday.

In line with SC

It added that the amendments are consistent with the existing legal and constitutional provisions,
and are in line with the two judgments of the Supreme Court on July 4, 2018 and February 14,
2019, respectively.

“The amendments to the GNCTD Act, 1991, in no way alter the constitutional and legal
responsibilities of the elected government to take necessary action, in respect of the subjects
transferred to them in the State and Concurrent Lists of the Constitution of India, including
subjects such as health, education, etc,” the Ministry said.

The notification to implement the Act came a day after the Delhi High Court cautioned the Delhi
government to put its “house in order” over the issue of inadequate oxygen supply in the city,
adding that the Centre would be asked to take over if the Delhi government couldn’t manage the
situation created by the pandemic at hand.

Delhi is a Union Territory with a legislature and it came into being in 1991 under Article 239AA of
the Constitution inserted by ‘the Constitution (Sixty-ninth Amendment) Act, 1991. As per the
parent Act, the legislative assembly of Delhi has power to make laws in all matters except public
order, police and land.
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